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REGENT DECISIONS 

Contracts — Apprenticeship — Rescission — Injunction.— The plaintiff, who had 
made an indenture of apprenticeship with the defendant to be instructed in the 
art of motion picture acting, brought an action in equity for the cancellation of 
this instrument} and an injunction to restrain the defendant from interfering 
with the disposition of her services. The indenture had been drawn up in strict 
conformity with the law. On motion for relief pendente lite, lield, motion de- 
nied. Langhanke, etc. v. Durant (Sup. Ct., Sp. T. 1922) 67 N. Y. L. J. 1912. 

An apprentice is a person bound by a writing to serve a master for the pur- 
pose of learning some art or craft in which the master is bound to instruct him. 
1 Bl. Comm. *426; see Delaware, L. & W. R. R. v. Petrowsky (C. C. A. 1918) 
250 Fed. 554, 561. The test of apprenticeship is the intention of the parties; the 
fact that a trade is to be taught is not conclusive. See James v. Krauth (1910) 
26 T. L. R. 240, 241. If there is no obligation to teach a trade, it is a simple con- 
tract for services. Cain v. Gamer (1916) 169 Ky. 683, 185 S. W. 122. A con- 
tract of apprenticeship is an exception to the rule that an infant's con- 
tract may be avoided by him. O'Connor v. Siinonson (1900) 24 Pa. Co. 57-6. 
Though at common law a parent could bind an infant child as apprentice, by 
statute the infant may be. required to join. See People ex rel. Wehle v. ^tfwi- 
bach et al. (1875) 60 N. Y. 385, 391. Under such a statute the tender age of 
the infant at the time of entering the apprenticeship does not vitiate the in- 
denture. See People ex rel. Barbour v. Gates (1870) 43 N. Y. 40, 45. But when 
the apprentice becomes of age, his continuance is on the basis of a contract of 
employment with the same terms, presumably, as the apprenticeship. Walton v. 
Atcheson, Topeka & Santa Fe R. R. (1906) 131 la. 423, 101 N. W. 506. These 
indentures are regulated for the most part by statutes. In the instant case, since 
the indenture complied strictly with N. Y. Dom. Rel. Law (1916) § 122, since it 
was the intention of the parties to enter into a contract of apprenticeship and 
as there was no fraud, the contract, though unusual in modern times, seems 
valid and the decision correct. 

Contracts— Beneficiaries— Contract Between Plaintiff and Third Person as a 
Defense.— In an action on promissory notes, the maker's defense was that his sons 
had given the plaintiff their notes in consideration of his promise to them to re- 
turn the notes now sued upon to the defendant, and that subsequently, on learning 
of this agreement, the defendant assented to it Held, for the plaintiff, on the 
ground that, since the defendant did not assent until after the agreement was made, 
there was not a valid novation. Emersoti-Brantingltam Implement Co. v.. Sawyer 
(Mo. 1922) 242 S. W. 1007. 

Missouri formerly followed the old New York rule that a beneficiary of a 
contract could not sue on it unless the promisor had undertaken to perform a con- 
tract obligation owed by the promisee to the third party. Vrooman v. Turner 
(1877) 69 N.Y. 280; see Devers v. Howard (1898) 144 Mo. 671, 677, 46 S. W. 625. 
On the other hand, some jurisdictions do not allow a recovery in such cases, 
Adams v. Kuehn (1888) 119 Pa. St. 76, 13 Atl. 184 Bank v. Grand Lodge (1878) 98 
U. S. 123, but allow a recovery by a third person, if the contract was solely for his 
benefit. Ferris v. American Brewing Co. (1900) 155 Ind. 539, 58 N. E. 701 ; see 
Adams v. Kuehn, supra, 85; (1910) 10 Columbia Law Rev. 765, 766. Under the for- 
mer Missouri law, a defendant could not plead, as a defense, a contract made for 
his benefit when there was no contract duty betwteen the promisee and the bene- 
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ficiary. Armstrong v. School District No. 3 (1887) 28 Mo. App. 169. But the 
doctrine of Vrooman v. Turner, supra, is no longer strictly adhered to in its own 
jurisdiction, see Seaver v. Ransom (1918) 224 N. Y. 233, 237, 120 N. E. 639, and is 
no longer law in Missouri. Crone v. Stinde (1900) 1S6 Mo. 262, SS S. W. 863, 
56 S. W. 907. Missouri now allows the beneficiary to recover if the promisee's 
sole object in making the contract was the benefit to the third person. Gate City 
Nat. Bank v. Chick (1913) 170 Mo. App. 343, 156 S. W. 743. And, provided he 
afterwards adopts it, he need not have known of the contract at the time it was 
made. See Beattie Mfg. Co. v. Clark (1907) 208 Mo. 89, 106 S. W. 29. Since 
the defendant in the instant case could have sued on the contract, it would seem 
that he should have been allowed to plead it as a defense. See Chicago, B. & Q. R. 
Co. v. Bell (1895) 44 Neb. 44, 53, 62 N. W. 314; 3 Williston, Contracts (1920) 
§1860. This would avoid circuity of action. Cf. Phelps v. Johnson (N. Y. 1811) 
8 Johns. 54. 

Damages — Wrongful Death — Loss of Income Derived From Gambling. — The 
plaintiff's husband was killed in a railroad wreck. The widow sues, claiming in 
part, as a measure of damages, loss of income from gambling by deceased. On 
exception to a charge that such was a proper element of damages, held, reversible 
error. Heed v. Gammer e (Ind. 1922) 136 N. E. 5. 

Under the Wrongful Death Statute of Indiana, an action may be maintained 
if the decedent might have maintained an action had he lived. Ind. Ann. Stat. 
(Burns, 1914) § 285. The damages are to be measured, inter alia, by the earning 
capacity of the deceased during his lifetime. Pittsburg C. C. & St. L. Ry. v. Burton 
(1894) 139 Ind. 357, 37 N. E. 150. But there can be no recovery for the interrup 
tion of an unlawful business. Young v. Stevenson (1905) 75 Ark. 181, 86 S. W. 
1000. And though the widow is an innocent party, she can not recover on the 
basis of the expected profits from an illegal occupation. By the weight of au- 
thority, the court will not speculate upon a future income from continuous crimi- 
nal activity. Murray v. Interurban St. Ry. (1907) 118 App. Div. 35, 102 N. Y. 
Supp. i026; Raynor v. Valentin Blatz Brewing Co. (1898) 100 Wis. 414, 76 N. W. 
343; contra, Bailey v. Bailey (Va. 1871) 21 Gratt. 43. An innocent tenant in com- 
mon has been allowed an accounting of the profits of an illegal business. Daniel 
v. Daniel (1921) 116 Wash. 82, 198 Pac. 728. But in that case the wrong was 
completed, and there was no need for a presumption of continuance in crime. 
Gambling profits have been considered in estimating the amount of alimony. 
Bailey v. Bailey, supra. But this exception may be explained on the ground that 
the deviation from the rule operated to punish the criminal, whereas in the instant 
case an exception would operate merely as a benefit to the criminal's family. Yet 
in King v. King (1907) 79 Neb. 852, 113 N. W. 358, the court more properly said, 
"We are not prepared to hold that precarious gains from immoral and prohibited 
occupations, are evidence of any earning capacity at all." The instant case would 
seem to be one in which public policy, though well established, does not work- sub- 
stantial justice to the widow. 

Deceit — Statute of Frauds as a Defense. — The defendant orally agreed with the 
plaintiffs to lease certain premises for five years, promising to give a written lease 
later. He was unable to do so because of a prior lease which he had fraudulently 
concealed. In an action of deceit for damages suffered in reliance on the mis- 
representation, held, for the plaintiff ; the parol lease was admissible as evidence of 
the transaction. Nanos v. Harrison (Conn. 1922) 117 Atl. 803. 

A contract voidable under the Statute of Frauds may be shown in evidence 
where the action is not on the contract. Man v. Ray (1894) 151 111. 340, 37 N. E 
1029. A third party who fraudulently induces a breach of a parol agreement is 



